
ELDER NEGLECT FLOW CHART 

 

WHAT IS THE GRAVAMEN 
OF THE COMPLAINT? 

ELDER NEGLECT:  
Two types. 

PROFESSIONAL NEGLIGENCE:  
A negligent act or omission to act by a 
health care provider in the rendering of 

professional services. 

TYPE I:  
Neglect – “The negligent 

failure of any person 
having the care or custody 
of an elder or a dependent 

adult to exercise that 
degree of care that a 

reasonable person in a 
like position would 

exercise.”  (W&I Code, § 
15610.57) 

TYPE II: 
 Neglect committed with 
recklessness, oppression, 
fraud and/or malice.  This 
must be proven by clear 

and convincing evidence.  
(W&I Code, § 15657.) 

DAMAGES: 
CCP § 425.13 and MICRA 

apply.  Enhanced remedies of 
Elder Abuse Act are 

unavailable. 

DAMAGES:  
Similar to (and overlaps 

with) professional 
negligence.  MICRA and 

CCP § 425.13 would likely 
apply.  Enhanced remedies 
of the Elder Abuse Act are 

unavailable. 

DAMAGES:  
Is the abused 

elder/dependent adult  
alive or deceased? DECEASED: 

 CCP § 425.13 and MICRA do not 
apply.  In addition to all other 

remedies, plaintiff may recover 
punitive damages, attorney fees and 

costs.  Furthermore, pain and 
suffering damages survive the 

decedent, but are limited to $250K.

ALIVE: 
 CCP § 425.13 and MICRA do not 

apply.  In addition to all other 
remedies, plaintiff may recover 

punitive damages, attorney fees and 
costs. 


